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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informationa! pui- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 


DOCUMENTARY EVIDENCE—entry in service record 
admissible to prove facts recited therein when per- 
tinent service regulations require that such entries 
be included in the service record of the accused. 


@ The accused was convicted of three specifi- 
cations which chronologically alleged desertion, 
escape from confinement, and a second deser- 
tion. Prosecution Exhibit 2, an entry in the 
service record of the accused, stated that the 
accused was apprehended by civilian authorities 
and delivered to military authorities at Donald- 
son Air Force Base where he was hospitalized 
under guard. He escaped from the hospital and 
was again apprehended by civilian authorities 
and delivered to military authorities at Donald- 
son Air Force Base. He was subsequently 
transferred to a naval activity where Prosecu- 
tion Exhibit 2 was prepared. 

The board of review held that the entries re- 
flected in Prosecution Exhibit 2 were not within 
the “official records” exception to the hearsay 
rule because they related to “events alleged to 
have occurred at the Air Force Base [and] were 
not based upon information obtained from 
official unit sources within the command to 
which the officer making such entries was at- 
tached.” The board then held that the escape 
from confinement and the second of the two 
desertions were not proved by compétent evi- 
dence. It, therefore, set aside the two convic- 
tions and reduced the period of confinement. 

The Court of Military Appeals found that the 
board of review erred in assuming that the offi- 
cer who made the report had no duty to record 
the information contained in Prosecution Ex- 
hibit 2. Article C-7804(3), BuPers Manual, 

(Continued on page 19) 
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CORRECTION OF NAVAL RECORDS 


LCDR ROGER L. BURUM, USN 


Since August 2, 1946 the Secretary of the 
Navy, acting through the Board for Correction 
of Naval Records, has been empowered to 
correct any naval record where in his judg- 
ment such action is necessary to correct an 
error or fo remove an injustice. This article 
reviews the opinions of the Attorney General 
and the decisions of the Comptroller General 
which have considered the extent of the Sec- 
retary’s power to correct such records. 





ECTION 207 OF THE LEGISLATIVE 
REORGANIZATION ACT OF 1946, as 
amended by the Act of October 25, 1951 (5 
U. S. C. 191a, Supp. V), hereinafter referred 
to as Section 207, provides in part that: 


(a) The Secretaries of the Army, Navy, and 
Air Force, respectively, under procedures set up 
by them, and acting through boards of civilian of- 
ficers or employees of their respective Departments, 
are authorized to correct any military or naval 
record where in their judgment such action is nec- 
essary to correct an error or remove an injustice, 
and corrections so made shall be final and conclu- 
sive on all officers of the Government except when 
procured by means of fraud: Provided, That pro- 
cedures set up by the Secretaries of the Army, Navy, 
and Air Force in accordance with this subsection 
shall be approved by the Secretary of De- 
fense: * > *, 

(b) The Department concerned is authorized to 
pay, out of applicable current appropriations, 
claims of any persons, their heirs at law or legal 
representatives as hereinafter provided, of 
amounts paid as fines, forfeitures, or for losses 
of pay (including retired or retirement pay), 
allowances, compensations, emoluments, or other 
monetary benefits, as the case may be, which are 
found to be due on account of military or naval 
service as a result of the action heretofore taken 
pursuant to this section, or hereafter taken pur- 
suant to subsection (a) of this section: * * *. 


Section 207 is drafted in very broad and gen- 
eral terms and contains no apparent limitations 
on the power granted to the Secretary of the 
Navy to correct naval records other than that 
he must act through a board of civilian officers 
or employees (Board for Correction of Naval 
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Records) under procedures set up by him as 
approved by the Secretary of Defense, and that 
he must find such corrections necessary in order 
to correct an error or to remove an injustice. 
That some uncertainty existed with respect 
to the Secretary’s power under Section 207 is 
evidenced by the opinion of the Attorney Gen- 
eral of February 24, 1947, 40 Op. Atty. Gen. 504, 
wherein he replied to the joint letter of the 
Secretary of War and the Secretary of the Navy 
in which they requested his opinion as to 
whether entries in naval and military records 
resulting from the actions of general courts- 
martial came within the purview of Section 207. 

The Attorney General pointed out that Sec- 
tion 131 of the same Act (Legislative Reorgan- 
ization Act of 1946) which provides that “No 
private bill or resolution * * * authorizing or 
directing * * * the correction of a military or 
naval record, shall be received or considered in 
either the Senate or the House of Representa- 
tives”, when read together with Section 207, 
is evidence of the intention of Congress to free 
itself from the burden of dealing with the cor- 
rection of such records by enacting private bills 
and to provide a method for their disposition by 
administrative action. 

He admitted that “the language of Section 
207 is not as clear as might be desired” but 
stated that if it “is to be given substantial effect 
as a substitute for the correction of military 
and naval records by private acts it must be held 
applicable to cases in which former servicemen 
have received discharges or dismissals by rea- 
son of a sentence of a general court-martial’, 
and that although Section 207 does not provide 
that a new discharge shall be issued in con- 
formity with such a correction, the power to do 
so must be implied. 

He also held that although the language of 
Section 207 cannot be construed as permitting 
the reopening of the proceedings and findings 
of courts-martial so as to disturb the conclu- 
siveness of their judgments, the correction of 
the record and the issuance of a new discharge 
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“may be regarded as acts of clemency, or in 
mitigation, precisely comparable in effect to a 
successful appeal to the Congress for relief by 
private act”. 

He stated that the words of Section 207, ‘“‘un- 
der procedures set up by them” [the heads of 
the departments concerned } and “‘where in their 
judgment such action is necessary”, appear to 
afford an adequate means for insuring that the 
application of the section is limited to its in- 
tended scope as a substitute for relief by private 
acts. 

In an opinion dated October 11, 1948 the At- 
torney General again considered Section 207 
with respect to the authority of the Secretary 
of the Navy to comply with a decision of the 
Board for Correction of Naval Records to re- 
store Second Lieutenant Bickford, U. S. Marine 
Corps, to his former position as a first lieutenant 
with a date of rank he would presently have if 
his resignation on 19 October 1946 had not been 
effected. (A dispatch from Lieutenant Bick- 
ford attempting to withdraw his resignation be- 
fore its effective date was inadvertently filed 
without any action being taken thereon. ) 

The Attorney General concurred with the 
views of the Judge Advocate General of the 
Navy concerning this case which were that un- 
der the Constitution and the pertinent statutes 
it is expressly required that the appointment of 
officers of the Regular Marine Corps, upon pro- 
motion, shall be made by the President by and 
with the advice and consent of the Senate, hence 
that it was not within the power of the Secre- 
tary of the Navy or of the Board for Correction 
of Naval Records to accomplish the restoration 
of Lieutenant Bickford to his former position. 

The next question presented for the consid- 
eration of the Attorney General with respect to 
Section 207 was whether the Secretary of the 
Navy, acting through the Board for Correction 
of Naval Records, could take further action 
with respect to a case previously determined by 
the Board of Review, Discharges and Dismis- 
sals, and reviewed by him. 

Pursuant to Section 301 of the Servicemen’s 
Readjustment Act of 1944 (58 Stat. 286, as 
amended 38 U.S. C. 693h) this Board is author- 
ized, except in the case of a discharge or dis- 
missal by reason of the sentence of a general 
court-martial, to change, correct, or modify any 
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discharge or dismissal, and to issue a new dis- 
charge in accord with the facts presented to 
the Board, and the Act provides that “the find- 
ings thereof to be final subject only to review by 
the * * * Secretary of the Navy * * *.” 

In his opinion of February 14, 1949, 41 Op. 
Atty. Gen. No. 1, concerning this question, the 
Attorney General held that the Secretary of the 
Navy could, in his discretion, properly refer to 
the Board for Correction ‘of Naval Records, 
cases in which the Board of Review, Discharges 
and Dismissals had previously denied the relief 
sought. In so holding he cited his previous 
opinion, 40 Op. Atty. Gen. 504, concerning the 
application of Section 207 to cases involving 
the judgments of courts-martial notwithstand- 
ing the conclusiveness long attributed to such 
judgments, and found that no reason appeared 
for adopting a different view with respect to the 
decisions of the Board of Review, Discharges 
and Dismissals merely because their findings 
were final subject only to review by the Secre- 
tary of the Navy. He stated again that Section 
207 was intended to supply a remedy in lieu of 
relief by private acts, and held that no action 
taken under Section 301 of the Servicemen’s 
Readjustment Act, supra, could have such final- 
ity as to prevent the Congress from providing 
relief by private act. He pointed out, however, 
that although an affected individual could in- 
voke the procedures provided by Section 301, 
supra, as a matter of right, he had no such right 
with respect to Section 207, and concluded that 
there was no sound reason for denying the Sec- 
retary of the Navy the authority to use Section 
207 in such cases where in his judgment such 
action is necessary to correct an error or to re- 
move an injustice. 

On December 29, 1949, the Attorney General 
followed the principles enunciated in his former 
opinions, namely 40 Op. Atty. Gen. 504 and 41 
Op. Atty. Gen. No. 1, and held that the enact- 
ment of certain sections of the Selective Service 
Act of 1948 (62 Stat. 604) which provided for 
the finality of court-martial judgments did not 
affect the authority of the Secretary of the 
Army, acting through the Army Board on the 
Correction of Military Records, to correct any 
military record where in his judgment such 
action is necessary to correct an error to 
remove an injustice. 41 Op. Atty. Gen. No. 8. 
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The opinion of the Attorney General to the 
Secretary of the Army, dated January 22, 1951, 
in the case of Lieutenant Colonel A. J. Foy is 
also of interest. This opinion held that the 
Secretary of the Army, acting through the 
Army Board on the Correction of Military Rec- 
ords, was authorized “to change the date of the 
appointment of A. J. Foy to his present grade of 
lieutenant colonel in the Officers’ Reserve Corps 
from 4 August 1948 (when such appointment 
was actually effected) to 12 April 1946”. The 
Attorney General stated that: “Such a ‘correc- 
tion’ effects no change in the date that the indi- 
vidual actually assumed the office, and no 
new appointment is involved. The ‘correction 
of the record’ is a fiction, but constitutes the 
basis for treating the individual for certain 
(but not necessarily all) purposes as though he 
had attained the office on the earlier date.” 

The Attorney General’s opinion of March 20, 
1952, 41 Op. Atty. Gen. No. 19, concerns the 
authority of the Secretary of the Army, acting 
through the Army Board on the Correction of 
Military Records, to change the date of former 
Sergeant Grose’s retirement from 4 Septem- 
ber 1916 (when such retirement was actually 
effected) to 2 June 1916. 

It appeared that in May, 1916, ‘while serving 
as a sergeant first class in the Philippine Islands, 
Grose applied for retirement with over thirty 
years’ service and he was so retired in Septem- 
ber 1916. Although unknown to Grose, the 
Act of June 3, 1916 (39 Stat. 166), provided 
an opportunity for persons in his category to 
advance to the grade of master sergeant, hence 
he could not avail himself of the benefits of 
this Act by withdrawing his application for 
retirement before it was acted on. Subse- 
quently, the Act of March 3, 1927 (44 Stat. 
1356) was enacted which provided that ser- 
geants first class in his category who retired 
prior to June 3, 1916 should be placed in the 
grade of master sergeant. Since he was re- 
tired after June 3, 1916, he did not benefit by 
this Act. 

The Army Board on the Correction of Mili- 
tary Records found that “the placing of former 
Sergeant Grose on the retired list subsequent 
to June 3, 1916 worked an injustice on him”, 
and presumably in order to bring him within 
the purview of the Act of March 3, 1927, supra, 
recommended that his Army records “be cor- 
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rected by entry of the notation thereon that he 
shall be heid and considered to have been re- 
tired on 2 June 1916 in the grade of Sergeant, 
First Class”’. 

The Attorney General held that if the Secre- 
tary of the Army, acting through the Army 
Board on the Correction of Military Records 
determines that this case does involve an “in- 
justice” that may be removed by the recom- 
mended correction of Grose’s record, such 
correction is authorized by Section 207. 

In so holding the Attorney General stated 
that: 

The power granted by section 207 is to “correct” 
a record, and the purposes for which such correc- 
tion may be made are twofold: “to correct an er- 
ror’, or “to remove an injustice’. The words 
“error” and “injustice” are not defined in the act 
and there is no indication that the Congress intended 
any limited or technical meaning for them here. It 
has been suggested that the “error” or “injustice” 
must be caused by the service involved before such 
error or injustice may be made the basis of reme- 
dial action under section 207. But such a construc- 
tion appears to me not only to effect an unjustified 
and gratuitous limitation on the power conferred 
by the plain language of the section, but actually 
to contradict the intention of the Congress to:which 
I have already referred. 

The most recent opinion concerning Section 
207 is contained in the Memorandum of the Act- 
ing Assistant Attorney General to the Naval 
Aide to the President of December 30, 1952. It 
holds in effect that the Secretary of the Navy, 
acting through the Board for Correction of 
Naval Records is prohibited by the Act of Au- 
gust 5, 1882 (34 U.S. C. 402) from promoting 
a retired regular Navy commander to the grade 
of captain. The Act of August 5, 1882, supra, 
provides in part that “There shall be no promo- 
tion or increase of pay in the retired list of the 
Navy. * * *” 

No evaluation of the Secretary’s authority 
under Section 207 would be complete without 
considering the Comptroller General’s decisions 
thereon. Prior to its amendment by the Act of 
October 25, 1951, supra, he held that Section 207 
did not vest in the heads of the departments 
concerned authority to order or direct the allow- 
ance or payment of any claim for money, or to 
use appropriated funds for such purposes, based 
on corrections made in the military or naval 
records of an individual under the authority of 
that section. 27 Comp. Gen. 665. 






















































































In his decision of November 19, 1952 (B- 
96905), the Assistant Comptroller General re- 
fused to authorize the payment of a voucher 
presented for retired pay for the reason that 
although the decision of the Board for Correc- 
tion of Naval Records as approved by the Secre- 
tary corrected the officer’s record “‘to show that 
he was retired as of 1 August 1946”, the “‘cor- 
rected record does not show that he then met 
the statutory conditions on which the right to 
retirement pay was based”. The conditions of 
the statute on which the right to such retire- 
ment pay was based required that the officer 
be found to be physically incapacitated for ac- 


tive duty in order to be eligible to receive retire- 
ment pay. 


The above opinion also stated that: 


Payments not authorized by the Congress are pro- 
hibited, the same as though expressly prohibited 
(See section 3678, Revised Statute, 31 U. S. C. 
om) *** 

While broad authority is given the Secretaries 
of the military departments by Section 207 of the 
Legislative Reorganization Act of 1946, supra, act- 
ing through boards in their respective Departments, 
to correct military records where necessary “to 
correct an error or remove an injustice” (See 40 
Op. Atty. Gen. 504; 41 id. Ops. 1, 8 and 19), this 
Office is constrained to hold that such authority 
does not extend to granting monetary benefits of a 
general character prohibited or unauthorized by 
existing law. That could be done only on an inad- 
missible administrative conclusion that the Con- 
gress had dealt unjustly with a general class of 
persons and that the Department had the power, in 
effect, to rewrite the general legislation involved. 
(Italics supplied.) * 

The amount to be paid under 207 (b) pursuant 
to a correction of records under 207 (a) depends 
on a proper application of the pay statutes to the 
facts in the case and the claimant’s status as fixed 
by his corrected records. Subsection 207 (a) pro- 
vides that corrections made thereunder shall be 
final and conclusive on all officers of the Govern- 
ment except when procured by fraud. But sub- 
section 207 (b), authorizing payments based on 
such corrections, does not make department deter- 
minations final and conclusive as to amount payable 
under the corrected records. 


In his decision of December 23, 1952, 
(B-99791), the Comptroller General held that 
the action taken by the Secretary of the Army 
was insufficient to provide a record basis for 
showing that an Army officer was entitled to 
retired pay under conditions fixed by law. 


.—- 


In this case it appeared that the officer con- 
cerned had resigned from the service; that sub- 
sequent to his separation therefrom he appeared 
before a physical evaluation board in a civilian 
status and having been found unfit for duty by 
reason of a physical disability incurred while 
serving on active duty, he was placed on the 
retired list with retired pay. Payment of re- 
tired pay to him was discontinued in view of the 
Comptroller’s decision, 30 Comp. Gen. 409, 
which was based on the fact that subsections 
(a) and (b) of Section 402 of the Career Com- 
pensation Act of 1949 (37 U.S. C. 272, Supp. V) 
authorize determinations of disability to be 
made only with respect to members of the uni- 
formed services who are “entitled to receive 
basic pay”. Since the officer concerned was not 
entitled to receive basic pay when the deter- 
mination of disability was made in his case, no 
right to disability retirement pay arose. 

Subsequent to the discontinuance of the of- 
ficer’s retired pay, the Secretary of the Army, 
purportedly under the authority of Section 207, 
issued a directive confirming and validating his 
former action in placing the officer’s name on 
the retired list. 

The Comptroller General held that the ac- 
tion taken by the Secretary in this case did not 
purport to effect any correction or change in the 
officer’s military record; that it purported only 
to confirm and validate the prior illegal action 
of placing the officer’s name on the retired list; 
that Section 207 does not authorize the Secre- 
tary to confirm or to validate illegal actions, and 
cited his opinion of November 19, 1952, as a 
basis for concluding that unless the officer’s 
record be corrected as authorized by Section 
207 to show a situation entitling him to retired 
pay as provided in law, there is no authority 
for the payment of retired pay. 

It would be a distinct advantage to attorneys 
and to all who may have. occasion to be con- 
cerned with correction of records pursuant to 
Section 207 if the limitations of the Secretary’s 
authority thereunder were clearly defined. 
Since, as the Attorney General has remarked, 
the language of Section 207 is not as clear as 
might be desired, it is difficult to interpret, 
hence is troublesome to those who seek relief 
pursuant to its provisions as well as to those who 

(Continued on page 17) 
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CERTIFICATION OF CASES TO THE COURT 
OF MILITARY APPEALS 


CDR J. B. McDEVITT, USN 


Many questions of military law have been 
decided by the Court of Military Appeals both 
in those cases which have been ordered by 
the Judge Advocate General to be forwarded 
for review and in those cases in which the 
Court has granted review upon petition of the 
accused. This article deals with cases of the 
first type. It discusses the methods in which 
cases are selected by the Judge Advocate 
General for review and the questions which 
are now before the Court for decision. 





RTICLE 67(b) (2), Uniform Code of Mili- 
tary Justice provides that the Court of Mili- 
tary Appeals shall review the record in all cases 
reviewed by a board of review which the Judge 
Advocate General orders forwarded to the 
Court for review. On August 1, 1953, there 
were 16 cases awaiting review by the Court of 
Military Appeals as the result of certification by 
the Judge Advocate General of the Navy. The 
purpose of this article is to summarize the perti- 
nent facts in those cases and to apprise the naval 
service of the specific questions of law which 
are pending, at Navy request, before the Court. 
First, however, it might be well to discuss gen- 
erally the standards by which it is determined 
what cases will be certified. This will require 
a brief look at the legislative history of perti- 
nent articles of the Uniform Code of Military 
Justice. 

Article 66 (e), as originally drafted, read as 
follows: ‘Within ten days after any decision 
by a board of review, the Judge Advocate Gen- 
eral may refer the case for reconsideration to 
the same or another board of review.” This 
subparagraph received widespread criticism 
during the congressional hearings on the Code, 
principally because it would authorize the Judge 
Advocate General to refer a case for reconsider- 
ation after findings of guilty had been set aside 


SEPTEMBER 1953 


with the possible result that the guilty findings 
might be reinstated. The original subpara- 
graph (e) of Article 66 was deleted and it was 
made clear that the Judge Advocate General 
is not authorized to return a decided case to any 
board for reconsideration on its merits regard- 
less of his purpose. The Judge Advocate Gen- 
eral has a twofold authority over cases which 
have been decided by a board of review: (1) 
to refer questions of law to the Court of Mili- 
tary Appeals under Article 67(b) (2) ; and (2) 
to exercise residual clemency when authorized 
by the Secretary pursuant to Article 74(a), 
and to recommend clemency in other cases.' 
The legislative history of the Code makes it 
clear that the Congress regarded this twofold 
authority as sufficient to enable him to insure the 
correction of errors, inconsistencies, or injus- 
tices which might remain after, or result from, 
the decisions of boards of review. Conse- 
quently, the only provision in the Code whereby 
the Judge Advocate General can achieve uni- 
formity as to matters of law in Navy board of 
review decisions is his authority under Article 
67(b) (2) to certify cases to the Court of Mili- 
tary Appeals. 
Article 67(b) (2) of the Uniform Code of 
Military Justice provides that: 
(b) The Court of Military Appeals shall review 
the record in the following cases: 
4.3%". 
os All cases reviewed by a board of review which 
the Judge Advocate General orders for- 
warded to the Court of Military Appeals 
for review. ... 
This Article vests in the Judge Advocate General 
full discretion to determine what cases he will 
certify to the Court of Military Appeals. It 
matters not whether the accused is the appel- 
lant and stands to benefit in the event of reversal 





*This is without reference to the authority granted the Judge 
Advocate General by Article 73 and Section 12 of the Uniform 
Code of Military Justice. 











of the board of review decision, or whether the 
government is the appellant and reversal might 
finally result in reinstatement of findings of 
guilty or of the sentence. Certification is re- 
garded as a means for obtaining the answer to 
questions of law which are not otherwise avail- 
able in authoritative form, and which are re- 
garded as of sufficient importance to merit the 
consideration of the Court of Military Appeals. 
Certification is further regarded as a means of 
assisting the Court of Military Appeals to es- 
tablish a guiding body of military law. It is 
unlikely that many of the important questions, 
particularly those in cases wherein the govern- 
ment is the appellant, would ever be presented 
to the Court except through certification. 
Obviously, it is necessary to certify but a 
single case to obtain the views of the Court of 
Military Appeals. A case is selected in which 
the questionable issue is clearly defined. Sub- 
sequent cases which raise the same issue are 
normally not certified but are, instead, processed 
finally as decided by the boards of review. As 
might be expected, the boards in such subse- 
quent cases usually adhere to their previous 
reasoning and decision. Since the ultimate de- 


cision of the Court of Military Appeals in the 
certified case might render erroneous the hold- 
ings in the subsequent board decisions involving 


the same issue, it might at first appear that the 
accused in at least some of the subsequent cases 
is prejudiced by the noncertification of his case. 
This argument would particularly apply to cases 
in which the accused would be the appellant 
upon certification and would stand to benefit in 
the event of reversal of the board decision by the 
Court of Military Appeals. The procedure fol- 
lowed is not prejudicial to those accused, how- 
ever, inasmuch as they have the right to petition 
the Court of Military Appeals for a grant of 
review on the same grounds that the previous 
case was certified. It is to be assumed that the 
Court of Military Appeals will grant or deny 
such petitions in accordance with the disposi- 
tion it will make of the certified issue. 

It should be apparent from the foregoing re- 
marks that the mere fact of certification of a 
particular case should not necessarily be taken 
as an indication that the Judge Advocate Gen- 
eral disagrees with the views expressed by the 
board of review. Likewise, the noncertification 
of a case should not necessarily be taken as an 


indication that the Judge Advocate General con- 
curs with the views expressed by the board in 
that case. In cases which are processed with- 
out certification, but which involve an issue pre- 
viously certified, the Judge Advocate General 
takes action only with respect to the sentence. 
Having been designated by the Secretary of the 
Navy to exercise the powers granted in Article 
74(a), he may remit or suspend all or any part 
of the unexecuted portion of the sentence. 
Clearly, such action does not purport to ap- 
prove or disapprove the board’s decision on 
the findings nor the reasoning upon which the 
decision is predicated. As previously noted, 
he is not authorized by law to take action 
amounting to approval or disapproval of mat- 
ters of law. Thus, while it may occasionally 
appear that the Judge Advocate General has 
inadvertently approved inconsistent decisions 
of boards of review, he has, at most, approved 
sentences in cases which were disposed of in 
conflicting fashion by boards of review and has 
released such cases for final processing. 

The foregoing discussion and the follow- 
ing commentaries concerning cases presently 
pending upon certified issues have been prepared 
with the thought that readily available informa- 
tion relating to issues of law certified to the 
Court of Military Appeals will make possible a 
more intelligent appraisal and application of 
future board of review decisions which become 
final without certification to the Court of Mili- 
tary Appeals, or without a grant of review by 
the Court upon the petition of the accused. 
Commentaries on cases hereafter certified will 
appear promptly in the JAG Journal as will di- 
gests of the Court of Military Appeals decisions 
in certified cases. 





UNITED STATES, Appellant, v. ALTON D. SUTTON, 
private, U. S. Marine Corps. Appellee, (2—52- 
G-—441), certified on 16 October 1952 


The accused was convicted, inter alia, of ma- 
lingering in violation of Article 115. Prosecu- 
tion Exhibit 6 consisted of a written deposition 
in answer to written interrogatories of the 
prosecution. No cross-interrogatories were 
submitted by the defense. The board was con- 
cerned with the question of whether the ac- 
cused’s constitutional right of confrontation had 
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been infringed by the use of a prosecution depo- 
sition. The board stated that in view of the 
decision in United States v. Clay (No. 49), — 
USCMA __, 1 CMR 74 (27 Nov 1951), the right 
of confrontation is a part of military due proc- 
ess, and that whether this right was denied the 
accused should be determined by reference to 
the pattern in federal civilian cases. It was 
determined that under federal decisions and 
Rule 15 of the Federal Rules of Criminal Pro- 
cedure the prosecution is prohibited from using 
depositions in criminal cases. The board noted, 
on the other hand, that Article 49 authorizes 
prosecution depositions and that paragraph 117 
of the Manual sets forth the procedure for 
taking such depositions. The board regarded 
the federal civilian rule and the provisions of 
the Code and the Manual as in conflict and 
evolved the following reconciliatory rule: that 
the accused must be present at the taking of 
the prosecution deposition so that he will be 
confronted by the witness testifying against 
him or that he must personally waive his right 
to be present. Since neither requirement was 
satisfied in this case, the board held that the 
law officer committed error in admitting the 
deposition over the accused’s objection, and that 
such error was prejudicial inasmuch as there 
was no other evidence in the record to prove 
the necessary intent to malinger. The board 
set aside the conviction of malingering, dis- 
missed the charge, and reduced the sentence 
accordingly. 

It was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing issue: 

Was Prosecution Exhibit 6 properly ad- 
mitted in evidence by the Law Officer? 





UNITED STATES, Appellant, v. ROBERT D. 
TEAGUE, private first class, U. S. Marine Corps, 


Appellee (1-52—G—410), certified on 24 October 
1952 


The present trial was held on 9-10 July 1952. 
The accused had previously been tried by gen- 
eral court-martial in September 1951 and 
sentenced, in part, to confinement and a bad- 
conduct discharge. He served his confinement 


_and, the board of review decision on the sen- 


tence not having arrived, was on 10 December 
1951 “placed under arrest awaiting action 
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HQMC [Headquarters Marine Corps] on BCD.” 
On 20 December 1951 he absented himself with- 
out authority. On 9 January 1952, the date of 
his return from unauthorized absence, he was 
“placed under arrest AAHA [awaiting action 
by higher authority].” Again on 17 January 
1952, he absented himself without authority. 
In the present case, he was convicted of two 
specifications under Charge II, Violation of 
Article 95, UCMJ (first specification—break- 
ing arrest on 20 December 1951; second speci- 
fication—breaking arrest on 17 January 1952). 
The board of review set aside these convictions 
stating that since a status of arrest is not that 
type of condition which may be presumed to con- 
tinue, evidentiary showing that the accused was 
placed in arrest on 10 December is not sufficient 
to show that the status continued on 20 Decem- 
ber, and the showing of arrest imposed on 9 
January is not sufficient to support the infer- 
ence that the status continued until 17 January. | 

Further, with respect to the first specifica- 
tion, the board held that since the evidence 
clearly established that the accused was not 
facing any charges but was simply awaiting a 
bad-conduct discharge adjudged by a previous 
court-martial, the commanding officer was with- 
out authority to place him under arrest. The 
board did not, however, consider whether or 
not the action of the commanding officer, assum- 
ing he had no arrest power under the circum- 
stances, was sufficient to create a status of 
restriction in lieu of arrest or of administrative 
restriction, and so to require the law officer to 
instruct accordingly and to justify a finding of 
the lesser included offense of breach of 
restriction. 

It was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing issues: 

(a) Was there sufficient evidence, as a 
matter of law, to support the conviction 
on the second specification of Charge II 
and on Charge II? 

(b) Was the evidence sufficient as a 
matter of law, to have required the law 
officer to instruct the court on breaking 
restriction as a lesser included offense of 
the breaking arrest alleged in the first 
specification of Charge II? 




















UNITED STATES, Appellee, v. JOHN P. DOYLE, 
Lieutenant (junior grade), Supply Corps, U. S. 
Navy, Appellant (6—52—-G—774), certified on 
4 November 1952 $ 


The accused was found guilty of embezzle- 
ment in violation of Article 134 for failing to 
render accounts as required by 18 U.S. C. § 6438. 
The majority of the board of review affirmed 
the conviction. The offense involved was “tech- 
nical” or “imputed” embezzlement under which 
an officer of the United States, having received 
public money which he is not authorized to re- 
tain as salary, pay or emolument, fails to render 
his accounts as provided by law. The prose- 
cution established that the accused had thus 
received public money, that there was a short- 
age and that he did not account for the money. 
The accused testified that on one occasion he 
had ascertained that the money was properly 
locked up inside his safe, that when he next 
inspected his safe the money was missing, and 
that he did not know what had become of the 
money. The majority of the board was of the 
opinion that the general criminal intent which 
it regarded as the only intent requisite to the 
offense charged could be imputed from the mere 
failure of the accused to properly account for 
the missing money. The dissenting member of 
the board held that wrongful intent is an essen- 
tial ingredient of the crime charged and that 
proof of such intent was totally lacking in this 
case. 

In view of the sharply conflicting opinions 
respecting the sufficiency of the evidence to 
establish the elements of proof, and the paucity 
of judicial precedent, it was requested that the 
Court of Military Appeals take action with 
respect to the following issues: 

(1) Whether the evidence was sufficient 
as a matter of law to support the findings 
as approved by the convening authority 
and affirmed by the board of review? 

(2) Whether the instructions to the 
court by the Law Officer were sufficient 
as a matter of law? 





UNITED STATES, Appellant, v. JOHN J. KARL, 


airman apprentice, U. S. Navy, Appellee, 
(6—-52-S-1010), certified on 10 November 1952 


The accused was convicted, after pleas of 
guilty, of two violations of Article 134. The 


10 


first specification alleged that he wrongfully 
sold armed forces liberty passes, while the sec- 
ond alleged that he wrongfully sold a temporary 
identification card. The board of review held 
each specification fatally defective for failure to 
allege intent to defraud or deceive. Form 138, 
Appendix 6c, Manual for Courts-Martial at 
page 490, requires the allegation of intent to 
defraud or deceive when it is also alleged that 
the accused used, or had in his possession, the 
false or unauthorized pass. Here, it was 
alleged that the accused sold the-documents in 
question. It would appear that the only intent 
required in the offenses alleged is that general 
criminal intent which is imported from the 
allegation that the accused “wrongfully” did 
the acts. 

It was requested that the Court of Military 
Appeals take action in this case with respect to 
the following issue: ; 


Do the specifications state offenses in 


violation of the Uniform Code of Military 
Justice? 





UNITED STATES, Appellant, v. JAMES (n) CAM- 
BRIDGE, stewardsman,. U. S. Navy, Appellee 
(3—-52-—G-173), certified on 12 November 1952 
The original findings and sentence in this case 
had been set aside by the board of review be- 
cause of insufficient instructions. At this 
rehearing, there were no witnesses before the 
findings. Instead, trial counsel stipulated that 
the prosecution witnesses who testified at the 
former hearing would, if called, repeat their 
former testimony. Defense counsel agreed to 
the stipulation, the court accepted it, and trial 
counsel then read their former testimony. 
After the prosecution rested, the defense coun- 
sel stated that the same stipulation was made as 
regards former defense witnesses, trial counsel 
assented, the court accepted, and there was a 
similar reading of previous testimony of former 
defense witnesses for the defense case. The 
board of review noted that the accused did not 
personally assent to the stipulation and stated 
that there should be an affirmative showing of 
record that the accused personally and expressly 
joined in the stipulation. The decision of the 
board, however, apparently was not based on 
that point. Instead, the board was of the 
opinion that no proof whatever was introduced 
for the reason that the former testimony was 
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not proved in the manner prescribed by para- 
graph 145) of the Manual. The board of review 
set aside the findings and sentence and ordered 
the charges to be dismissed. 

Since it appeared from the record that it was 
the intent and understanding of both counsel 
and of the law officer that the testimony was not 
being admitted as “former testimony” under 
paragraph 145), but was being admitted under 
paragraph 154b(2) as a stipulation as to what 
certain witnesses would testify if called, it was 
requested that the Court of Military Appeals 
take action with respect to the following issue: 

(a) As a matter of law, is the personal 
assent of an accused a necessary condition 
precedent to the acceptance and entry of 
a stipulation in addition to the consent of 
his counsel? 

(b) Was there, as a matter of law, suffi- 
cient probative information before the 
court at the rehearing to support the find- 
ings of guilty? 





UNITED STATES, Appellant, v. WILLIAM A. SELL, 
seaman apprentice, U.S. Navy, Appellee (6—52— 
S-971), certified on 5 December 1952 


Sell was convicted of a violation of Article 
92, UCMJ, under a specification which is set 
forth in full as follows: 


In that William Albert Sell, seaman apprentice, 
U. S. Navy, U. S. Naval Station, Orange, Texas, 
having knowledge of a lawful order issued in the 
U. S. Naval Station Brig Regulations (NavSta 
Orange Instruction 1640.1) by the Commanding 
Officer, U. S. Naval Station, Orange, Texas, to wit: 
“All prisoners shall obey, without reply or argu- 
ment, the orders of all officers and enlisted men 
in authority over them and shall speak only con- 
cerning duty or need.”, an order which it was his 
duty to obey, did, at the U. S. Naval Station, 
Orange, Texas, on or about 27 August 1952, fail 
to obey the same by replying to Marvin Earl Leach, 
fireman, U. S. Navy, U. S. Naval Station, Orange, 
Texas, a brig chaser on duty, ‘If you brig guards 
would quit standing around with * * * and see 
what was going on there wouldn’t be any trouble.’, 
or words to that effect. 


The board of review held that the above specifi- 
cation failed to state an offense because it failed 
to allege that Sell was a prisoner in the brig, 
that Sell’s statement was made in reply to an 
order given by an officer or enlisted man in 
authority, or that the words spoken were not 
concerning a duty or need. The board also held 
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that the evidence was insufficient to prove vio- 
lation of the alleged order because it did not 
show that the accused was given an order be- 
fore the words set forth in the specification were 
used by him. 

With regard to the board’s decision concern- 
ing the legal sufficiency of the specification, it 
appears that under the Uniform Code, particu- 
larly since the decision in United States v. Sny- 
der (No. 409), _. USCMA __, 4 CMR 15 (5 
Jun 52), it is not necessary that a specification 
contain allegations covering all the elements of 
an offense provided the accused is informed of 
the offense with which he is charged and is not 
misled by the allegations contained in the speci- 
fication. With regard to the board’s holding 
as to sufficiency of the evidence, it was consid- 
ered that the lawful order of the commanding 
officer which the accused allegedly violated was 
broad enough to prohibit the accused’s state- 
ment whether made in response to a specific 
order or not. 

It was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing issues: 

(a) Was an offense in violation of Arti- 
cle 92, Uniform Code of Military Justice, 
alleged in the specification of the Charge 
in this case? 

(b) Assuming the above issue is an- 
swered in the affirmative, was there suffi- 
cient evidence, as a matter of law, to 
support the finding of guilty made by the 
special court-martial? 





UNITED STATES, Appellee, v. EMSLEY SMITH, 
stewardsman, U.S. Navy, Appellant (5-52—G-— 
782), certified on 10 December 1952 


The problem in this case concerns itself (a) 
with the sentence, which, as approved by the 
convening authority, included an unsuspended 
punitive discharge, confinement at hard labor 
for four months, and forfeiture of $50 per 
month during the period of confinement and 
until release therefrom; and (b) with that part 
of the action of the convening authority which 
provided that the forfeitures shall apply to pay 
and allowances becoming due “on and after the 
date of this action”. The board of review held 
the forfeiture provision definite and legal. In 
a previous case another board of review had 
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held an identical forfeiture provision ineffective 
for the reason that it lacked exactness as to 
duration. 

In the present case the board also held the 
convening authority’s action effective to order 
execution of the forfeitures on the date of his 
action despite the existence of the unsuspended 
discharge. The board construed the court’s 
intention as being that forfeitures should be- 
come effective as of the date of the convening 
authority’s action and remain effective until the 
accused’s release from confinement. The board 
stated that the forfeiture provision of the sen- 
tence established only the termination of forfei- 
tures, and that it in no manner governed the 
commencement thereof which, under Article 57 
(a), was controlled by the action of the conven- 
ing authority. 

One board of review, in an identical case, had 
held that the convening authority’s action with 
regard to the forfeiture provision was null and 
void because it increased the severity of the for- 
feiture adjudged. In the view of another board, 
the convening authority’s action was effective 
merely to authorize pay and allowances to be 
made available for forfeiture after the date of 
his action and within the period expressly pre- 
scribed in the sentence. That period would be 
from the date confinement is ordered executed 
until the accused is released from confinement. 

In view of the difference of opinion among 
boards of review, it was requested that the 
Court of Military Appeals take action with re- 
spect to the following issues: 


(a) Is that part of the sentence legal 
which provides: “to forfeit all pay and 
allowances during confinement and until 
released therefrom”? 

(b) If the question in (a) above is an- 
swered in the affirmative, what is the legal 
effect of that part of the convening author- 
ity’s action which provides: “The for- 
feitures shall apply to pay becoming due 
on and after date of this action’? 





UNITED STATES, Appellant, v. LEVERN V. 
EGGERS, engineman third, U. S. Navy, Appellee 
(5-52—G—793), certified on 16 December 1952 


The testimony of a witness as recorded ver- 
batim at the pretrial investigation was received 
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into evidence over defense objection. Article 


50 provides for the admissibility, in certain 
cases, of testimony contained in a record of pro- 
ceedings of a court of inquiry where oral testi- 
mony of a person cannot be obtained. 
Paragraph 1456 of the Manual for Courts- 
Martial, 1951, in discussing the principles gov- 
erning the admissibility of former testimony, 
refers specifically to “either a civil or military 
court at a former trial of the accused”. Neither 
the Code nor the Manual makes provision for 
the introduction of former testimony given at 
a pretrial investigation. The board of review 
upheld the admissibility of the testimony under 
“general evidentiary rules’, noting that the 
witness was dead, that the issue and parties 
were the same, that there was confrontation of 
the accused with the right of cross-examination 
of the witness, and that cross-examination was, 
in fact, practiced. 

It was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing issue: 

(a) Whether the testimony of Ernestine 
Lagos, recorded at the pre-trial investiga- 
tion, was properly admitted in evidence at 
the trial as former testimony? 

In addition, the board held that compelling 
the accused, against his will, to provide samples 
of his handwriting prior to trial violates his 
privilege against self-incrimination. The board 
set aside convictions of forging and uttering on 
the ground that exclusion of the handwriting 
samples (Prosecution Exhibits 8 and 9) left 
insufficient proof to sustain the convictions. 

Paragraph of 150b of the Manual states, in 
part, that the prohibition against self-incrimi- 
nation is not violated by requiring a person to 
make a sample of his handwriting. The board 
was of the opinion that this paragraph refers to 
a witness during trial and not necessarily to 
writing made before trial. 

It was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing issue: 

(b) Were Prosecution Exhibits 8 and 9 
properly admitted in evidence by the Law 
Officer? 
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UNITED STATES, Appellant, v. DELMAR D. 
PEASE, seaman, U.S. Navy, Appellee (6-52-S— 
43) certified on 2 February 1953 


The Officer-in-Charge, U. S. Naval Harbor 
Defense Unit, Fort Worden, Washington, who 
was without authority to convene a special 
court-martial, transferred Pease to the Naval 
Barracks, Bremerton, Washington, where he 
was tried by a special court-martial convened 
by the Commanding Officer of the Barracks. 
The Defense Unit was not in the chain of com- 
mand of the Commanding Officer of the Bar- 
racks. The board of review held that the court 
lacked jurisdiction for the reason that an officer- 
in-charge who does not possess court-martial 
authority must, as a matter of law, transfer a 
person under his charge to a superior compe- 
tent authority in the chain of command for trial. 
The board based its decision on the case of 
United States v. La Grange (No. 313), — 
USCMA __, 3 CMR 76 (24 Apr 1952), which 
held that when the authority who would nor- 
mally convene the court-martial is the accuser, 
the court must be convened by a superior com- 
petent authority. United States v. La Grange, 
supra, defined superior competent authority, at 
least for the purpose of that case, as “‘those 
authorities who are senior. . . . [O]ne who is 
legally qualified, and, by the Code, qualification 
means one who is superior”. It was there held 
that the court-martial lacked jurisdiction be- 
cause it was convened by an officer junior in 
rank to the officer who, except for his being the 
accuser, would normally have convened the 
court. While the convening authority was 
junior in rank to the officer-in-charge in the 
present case, the latter officer was not the ac- 
cuser and was without authority to convene the 
court under any circumstances. 

In order to obtain a decision on whether or 
not the principles enunciated in United States v. 
La Grange, supra, were properly applied, it was 
requested that the Court of Military Appeals 
take action with respect to the following issue: 






























Whether the special court-martial was 
without jurisdiction to try the accused in 
this case? 
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UNITED STATES, Appellant, v. CARL H. Buck, 
master sergeant, U. S. Marine Corps, Appellee 
(2—-52—G-—835), certified on 2 February 1953 









The accused was convicted of larceny in viola- 
tion of Article 121, UCMJ. The convening 
authority approved the findings and sentence 
but the board of review set them aside and or- 
dered the charge dismissed on the grounds that ! 
the facts established did not constitute larceny. 1 
The evidence showed that Buck offered to pay 
$50 for three half-cases of chevrons (much less 
than their actual value) to Sergeant H, who was I 
employed in a supply warehouse. Sergeant H f 
reported the matter’to his superiors who di- 
rected him to consummate the transaction if 
Buck again made the offer. Buck did make the 
offer. Sergeant H placed three cases of chev- 
rons in Buck’s car and Buck gave him $50. The 
board of review held that there was no larceny F 
because the taking was not “by trespass” but ; 
was with the consent of the custodian. 

It would appear, on the other hand, that Buck 
obtained certain property of the government 
by bribing the custodian, and that by so doing t 
he wrongfully obtained such property within k 
the meaning of Article 121. ; 

It was requested that the Court of Military ; 
Appeals take action with respect to the follow- h 
ing issue: 

Whether the facts as found proved by | 
the Board of Review in this case consti- E 
tute a violation of Article 121 of the Uni- 
form Code of Military Justice. 
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UNITED STATES, Appellant, v. ELLIs L. BENSON, 
seaman, U. S. Navy, Appellee (4—53-Sp-64), “| 
certified on 25 February 1953 : 


The accused was sentenced to a bad-conduct 
discharge, reduction to the next inferior rate 
and two months restriction. The convening j 
authority approved the sentence and ordered 
it executed, but suspended execution of the dis- 
charge and credited the accused with the full 
period of restriction adjudged. The super- | 
visory authority approved only the bad-conduct i 
discharge and the reduction in rating. The Wi 
board of review stated that the sentence as ap- t 
proved by the supervisory authority was correct 
in law, but, since the board may act only with 
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respect to the findings and sentence as approved 
by the convening authority (Article 66c), it was 
held that the sentence as approved by the latter 
authority was not correct in law or in fact. The 
board, citing paragraph 127c, MCM, 1951, at 
page 215; NCM 136, Kenadek, 4 CMR 454; 
2 Dig Ops No. 1, Sent & Pun § 51.1, stated the 
rule as follows: “where a dishonorable or bad 
conduct discharge has been imposed, the court 
is without discretion or legal power to substitute 
equivalent punishments.” 

The Table of Maximum Punishments, para- 
graph 127c, Section A, Manual for Courts- 
Martial, 1951, would have permitted the court 
in this case to adjudge a period of confinement 
at hard labor in excess of the period of restric- 
tion which it in fact adjudged. 

It was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing issue: 

Where the period of restriction imposed 
is less than the period of confinement at 
hard labor which could have been imposed 
under the Table of Maximum Punishments, 
may a court-martial adjudge, in combina- 
tion, restriction to certain specified limits 
and a punitive discharge? 





UNITED STATES, Appellant, v. GERALD J. BAR- 
RETT, seaman, U. S. Navy, Appellee (4—53—G— 
14), certified on 13 March 1953 


Barrett was convicted, inter alia, of desertion 
in violation of Article 85. He absented himself 
without authority from 23 June 1952 until he 
was apprehended on 1 October 1952. The con- 
vening authority noted that Barrett’s enlist- 
ment expired on 20 July 1952 and for this 
reason approved only so much of the finding 
as found that Barrett remained in desertion 
until 20 July—a period of 27 days. The board 
of review went further and held that the court 
was not entitled as a matter of law to consider 
the period of time between the expiration of 
Barrett’s enlistment and the date of his appre- 
hension as bearing on the intent to desert. The 
board held that the court had evidence before 
it of but 27 days absence which was too brief 
a period to warrant the presumption of intent 
to desert. The board approved a finding of 
guilty of the lesser included offense of unauthor- 
ized absence for 27 days. 
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Barrett was also convicted of breaking arrest 
in violation of Article 95. In this connection 
the board of review held that so much of an 
otherwise admissible service record entry as 
stated that the accused “having by lawful order 
of the Commanding Officer, U. S. Naval Receiv- 
ing Station, Naval Base, Norfolk, Virginia been 
placed in an arrest status at 0935, 21 June 1952, 
and restricted to the limits of said receiving 
station, did, on 23 June 1952, at about 2000 
break his arrest by leaving the limits of the 
aforesaid receiving station”, was inadmissible 
because it stated a conclusion which can only be 
reached by a court-martial. The evidence as to 
breaking arrest being otherwise insufficient the 
board of review set aside the conviction of this 
offense. 

It was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing issue: 

a. Whether, as a matter of law, the evi- 
dence was insufficient to support the finding 
of guilty of a violation of Article 85, Uni- 
form Code of Military Justice, made by the 
general court-martial and approved by the 
convening authority? 

b. Whether, as a matter of law, the evi- 
dence was insufficient to support the find- 
ing of guilty of a violation of Article 95, 
Uniform Code of Military Justice, made 
by the general court-martial and approved 
by the convening authority? 





UNITED STATES, Appellant, v. FORREST L. LAw- 
RENCE, steward apprentice, U.S. Navy, Appellee 
(5-53-S—50), certified on 8 April 1953 


The board of review held that the first speci- 
fication under the single charge, which pur- 
ported to allege the making of a false oath in 
violation of Article 132 (frauds against the 
government), failed to state an offense for the 
following reasons: 

(a) The specification failed to allege the 
signature of the accused to the false oath. 

(b) The specification failed to expressly 
allege the presentation of a claim against 
the United States. 

(c) There was no express statement that 
the oath was made for the purpose of ob- 
taining approval, allowance and payment 
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of any claim against the United States or 
any officer thereof, “which allegation ap- 
pears to be necessary to bring the trans- 
action within the condemnation of Article 
132(2)(B), Uniform Code of Military 
Justice”. é 


The accused raised no objection to the speci- 
fication by way of motion for appropriate relief 
(69b, MCM, 1951). 

It was noted in connection with (a) above 
that the specification set forth in haec verba 
the instrument sworn to with the single excep- 
tion of “‘/s/ Forrest L. Lawrence (Signature) ” 
which omitted information appeared on Prose- 
cution Exhibit 1. The fact of signature, deemed 
essential by the board, was established by the 
record. 

In connection with (b) above, the specifica- 
tion alleged that the false oath was made for the 
purpose of opening a temporary pay account. 
Opening a pay account is regarded as the pres- 
entation of a claim within the meaning of Arti- 
cle 132, and as that term is defined in paragraph 
211), to wit: “a claim is a demand for a trans- 
fer of ownership of money”. In any event, if 
such action on the part of the accused described 
in the specification does not amount to the pres- 
entation of a claim against the United States, 
the mere inclusion in the specification of express 
words to that effect would not remedy the defect. 

In connection with (c) above it was consid- 
ered that the purpose of opening a temporary 
pay account is a matter of such common knowl- 
edge in the service that an express allegation 
that it was done to obtain the approval, allow- 
ance, and payment of pay and allowances would 
be surplusage. 

It was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing issue: 

Is the first specification under the Charge 
sufficient to state an offense in violation of 


Article 132, Uniform Code of Military 
Justice? 





UNITED STATES, Appellee, v. JOHN S. STRINGER, 
chief engineman (SS), U. S. Navy, Appellant 
(7-52—G—903) , certified on 3 June 1953. 


Stringer was one of eight individuals tried 
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separately by court-martial on charges arising 
out of the theft and disposition of government 
property from asubmarine. A ninth individual 
was granted immunity by the officer exercising 
general court-martial jurisdiction. Lieutenant 
P acted as assistant trial counsel in five of the 
cases, including the present case. He acted as 
defense counsel in two of the courts-martial 
cases and was also defense counsel for the in- 
dividual who was granted immunity. He did 
not act in the case of one of the individuals tried 
by court-martial. In one of the cases in which 
he was defense counsel the accused was con- 
victed of misprison of a felony under a specifica- 
tion which alleged the same act of conspiracy al- 
leged in a specification in the present case. In 
the other case in which he was defense counsel, 
the officer in charge of the boat was acquitted of 
dereliction in the performance of duty, and of 
suffering the disposal of United States property 
through neglect. 

At the trial the accused objected to Lieu- 
tenant P acting as assistant trial counsel be- 
cause of his prior participation for the defense 
within the prohibition of Article 27, Uniform 
Code of Military Justice, and paragraph 44), 
Manual for Courts-Martial. The law officer 
concluded that Lieutenant P had not functioned 
as an investigating officer and that the instant 
case was not the “same case” as other cases in 
which he was involved; accordingly, he over- 
ruled the accused’s objection. The convening 
authority approved the findings and sentence. 
The board of review specifically concurred with 
the ruling of the law officer and affirmed the 
findings and sentence as approved on review 
below. 

It was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing issue: 

Was the assistant trial counsel disquali- 
fied to act in this case? 








The remainder of the cases now on certification will 
be included in the October issue of the JAG Journal 





15 




































































































































































































































CRIMINAL LAW NOTES - 





HEARSAY—declarations of a conspirator made in 
the furtherance of the object of the conspiracy and 
during its existence are admissible as against all 
parties to the conspiracy but such declarations are 
inadmissible to establish an accused person’s con- 
nection with the conspiracy unless they were made 
in his presence. 


® In Montford v. United States, 200 F. 2d 759 
(C. A. 5th, 1952), defendant was convicted of 
conspiring to violate the Internal Revenue Laws 
relating to the sale of non-tax paid distilled 
spirits (moonshine). On appeal he contended 
that hearsay evidence was erroneously admitted 
at trial in an effort to connect him with the 
conspiracy. 

The defendant, Montford, allegedly sold 
moonshine to two purchasers who were sub- 
sequently indicted with him as co-conspirators 
but not tried with him as co-defendants. One 
was called as a prosecution witness and was 
asked if she knew from whom she and her com- 
panion had bought whiskey. Although she 
could not identify the defendant, Montford, as 
the seller of the whiskey, she testified that her 
companion, Reaves, “got it from whom he said 
was Mr. Montford * * *. He paid the money 
to whom he said was Mr. Montford.” It was 
not shown that defendant was present when 
Reaves made these statements. The defense 
objected to this testimony as hearsay but the 
trial court overruled the objection and refused 
to strike. 

The appellate court held this testimony to be 
hearsay and prejudicial. While declarations 
of one conspirator made in the furtherance of 
the object of the conspiracy, and during its 
existence are admissible against all members of 
the conspiracy, the defendant’s connection with 
a conspiracy cannot be established by the extra- 
judicial statements of a co-conspirator, made 
out of the presence of the defendant. There 
must be other proof of the conspiracy, and the 
defendant’s connection with it, before such 
declarations, not made in his presence, are ad- 
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missible against him. Aside from the extra- 
judicial statement of the co-conspirator, Reaves, 
identifying Montford as the seller, there was 
nothing to connect the defendant with a con- 
spiracy. Conviction reversed. 


WITNESSES—where a person who is under indict- 
ment for the same crime as defendant is called as 
a witness by the court at the request of the prosecu- 
tion on the ground that the witness was present at 
the crime and refused to talk to the prosecution and 
as a result of the prosecution’s questions is com- 
pelled to claim his constitutional privilege against 
self-incrimination, the error is prejudicial and re- 
quires reversal. 


@ In People v. Bennett, 110 N. E. 2d 175 (Ill, 
1953), defendant, Bennett was convicted of 
burglary and larceny and from that conviction 
prosecuted a writ of error. 

The record discloses that during trial Kirk- 
patrick, a witness, who had been indicted for 
the same crime but who was not on trial, was 
subpoenaed as a witness against the defendant. 
He objected to being called as a witness on the 
grounds that such an appearance and examina- 
tion would violate his constitutional rights and 
tend to incriminate him. On motion of the 
State’s Attorney, and over defense objection, 
the court called Kirkpatrick to the witness stand 
as the court’s witness and the State’s Attorney 
repeatedly questioned him concerning the de- 
tails of the alleged crime and compelled him, 
in the presence of the jury (court-martial mem- 
bers) to assert his constitutional privilege of 
refusing to answer the questions. 

The practice of the court calling a witness as 
the “court’s witness” at the request of the prose- 
cution in a criminal case has been recognized 
where the witness is an eye-witness to the crime 
and the prosecution doubts the veracity and 
integrity of such witness. But this practice has 
been restricted to cases where it is shown that 
otherwise a miscarriage of justice might result. 


JAG JOURNAL 


A eae aa Sr ee el 


In his request to the court, the only reasons the 
prosecutor gave for calling Kirkpatrick were 
that he was present at the crime and refused to 
discuss it with the State’s Attorney. 

The appellate court held that these reasons 
were not enough to warrant the court’s action 
in calling Kirkpatrick as the court’s witness. 
It must be shown that without his testimony a 
miscarriage of justice would result. Not only 
did the State’s Attorney fail to make a proper 
showing, but by his questions to the witness 
before the jury, compelled the witness to claim 
his constitutional privilege and thereby suggest 
by implication, innuendo and insinuation that 
Kirkpatrick and the defendant had committed 
the crime for which the defendant was on trial. 


This constituted prejudicial and reversible 
error. 


SEARCH AND SEIZURE—Evidence seized without 
warrant by state police officers and subsequently 
delivered to federal officers is admissible in evi- 
dence in a federal prosecution if federal officers did 
not participate in the search and seizure and if 


there was no collusion between state and federal 
officers. 


® In Jaroshuk v. United States, 201 F. 2d 52 
(C. A. 9th 1953), defendant was convicted of 
possessing altered United States currency. 
He appealed the conviction, the sole claim of 
error being the admission of evidence obtained 
as the result of a search and seizure without a 
warrant by state officers which was subse- 
quently delivered to federal officers and ad- 
mitted into evidence in the federal prosecution 
wherein defendant was convicted. 

The appellate court held that since no fed- 
eral officer participated in the illegal search 
or the seizure of the articles introduced in evi- 
dence nor had knowledge thereof until a later 
time and since there was no collusion between 
the state police and the federal officers to whom 
the evidence was later delivered, the evidence 
was properly received under the authority of 
Lustig v. United States, 338 U. S. 74 (1949), 
and Symons v. United States, 178 F. 2d 615 
(C. A. 9th, 1949). Conviction affirmed. 
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NAVAL RECORDS .. . 


(Continued from page 6) 


are responsible for its proper aamunistration. 

It is submitted, however, that the foregoing 
opinions and decisions support certain general 
conclusions, which may serve to aid those who 
may be concerned with the correction of naval 
records under Section 207. The Secretary of 
the Navy, acting through the Board for Cor- 
rection of Naval Records is not empowered to 
do anything that Congress could do by enacting 
private bills. Congress, having the power to 
alter, amend, modify or repeal any of its own 
enactments, which power is granted to no other 
body, is the only agency in the Federal govern- 
ment, the activities of which are limited only 
by the Constitution. It is readily apparent that 
Congress can, by private bill, provide relief 
which is in complete and total disregard of stat- 
ute law so long as it is not contrary to the Con- 
stitution. The Secretary of the Navy, however, 
in correcting a naval record, can only act within 
the scope and limitations of all federal statute 
law, but the mere finality of previous adminis- 
trative and court-martial determinations which 
he may desire to correct constitutes no bar to 
his taking corrective action under Section 207. 
In taking such action he may resort to certain 
fictions where he finds it necessary in order to 
correct an error or to remove an injustice. An 
example of this is the case of Colonel A. J. Foy, 
supra. The error or the injustice which he finds 
necessary to correct need not be caused by the 
naval service before it can be corrected. 

With respect to corrections of records which 
result in claims for amounts paid as fines, for- 
feitures, or for losses of pay, allowances, or 
other monetary benefits, there is no doubt that 
claims which result from corrections which at- 
tempt to validate prior illegal actions will be 
disallowed. Furthermore, before any payment 
will be authorized, the claimant’s record, as 
corrected, must state facts which will entitle 
him to payments under provisions of law which 
authorize the payment he claims, and no cor- 
rection which states a mere conclusion as to his 
eligibility for payment will create such entitle- 
ment. 
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RECENT JAG 
OPINIONS 


Many opinions signed by the Judge Advocate General concern 
matters which are of importance throughout the Naval Establish- 
ment. Digests of some of the opinions which are considered to 
be of general interest to naval personnel are published below. 
These digests do not necessarily include all points covered in the 


opinions, or all actions taken by the Judge Advocate General in 
the actual cases. 





Matter appearing in this column is for informational purposes 
only. Official reports of the opinions included herein will appear 


in the Digest of Opinions of the Judge Advocate General of the 
Armed Forces. 





ARTICLE 31—effect of Article 31(a) where authori- 
ties seek information urgently and vitally concerned 
with military operations or national security. 


® An opinion was recently requested of the 
Judge Advocate General regarding the effect 
of Article 31(a) in certain operational 
situations. 

It was the opinion of the Judge Advocate 
General that an answer could be compelled with- 
out violating the reason for the prohibition 
against compelling self-incriminating answers 
expressed in Article 31(a) where the purpose 
of the question is the acquisition of information 
urgently and vitally concerned with military 
operations or national security. It was noted, 
however, that future decisions of the Court of 
Military Appeals may accord Article 31(a) 
limitless scope, regardless of the circumstances, 
and that sound judgment and discretion must 
be exercised in each individual case. 

Under the announced opinion a commander 
could direct a subordinate to report upon a mis- 
sion against an enemy notwithstanding the 
subordinate’s claim of privilege against self- 
incrimination. Or a tank driver, required by 
standing orders to make a written report of any 
accident involving his vehicle, could be directed 
to comply with the standing orders even though 
he asserts that compliance might involve self- 
incrimination. If compliance with the duty to 
report involves the revelation of incriminatory 
matter, it is at the choice of the subordinate who, 
after entering upon the assigned mission, was 
guilty of some criminal act or omission. The 
duty to obey the order to report exists prior to, 
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and independent of any criminality. Under 
such circumstances and after having been di- 
rected by a superior officer to submit the re- 
quired report, refusal may be made the basis 
of a charge of disobedience of a lawful order of 
a superior officer in violation of Article 90. Of 
course, any statement so compelled is involun- 
tary and cannot be used against the individual 
in a trial by court-martial. 

The situation differs if the duty to make the 
report did not exist before the voluntary crim- 
inal act or omission. Thus a commander in 
possession of information that an enemy agent 
was being harbored in a certain “out of bounds” 
establishment could not compel a subordinate 
to disclose what he observed in the establish- 
ment which he wrongfully entered. In such 
cases, an answer may be compelled only after 
granting immunity from prosecution for the 
offense revealed by the required answer. Re- 
fusal to answer, in the absence of a grant of 
immunity, is not properly chargeable as a vio- 
lation of an order where the refusal is based 
upon the rights extended under Article 31. 
Where, however, immunity has been granted 
by the officer exercising general court-martial 
jurisdiction, there is no longer any justification 
for refusal to answer on grounds of self- 
incrimination, and persistence in refusal to 
reply would constitute disobedience of a lawful 
order of a superior officer in violation of Article 
90. OpJAGN 153/158. 22 May 1953. 


ILLEGAL SENTENCE—action of reviewing author- 
ity on sentence of solitary confinement to bread 
and water in excess of three days. 


e Anaccused attached to a vessel was sentenced 
by a summary court-martial to solitary confine- 
ment on bread and water for a period in excess 
of three days. In view of the decisions in 
United States v. Wappler (No. 1457), USCMA 
__. (15 Apr 1953), and United States v. Wyatt 
(No. 1140), _. USCMA __ (24 Jun 1953), an 
opinion was requested of the Judge Advocate 
General as to whether a reviewing authority 
could approve a sentence providing for solitary 
confinement on bread and water for three days 
and confinement at hard labor for the remainder 
of the period adjudged. 

Before he may approve a sentence, a conven- 
ing authority must determine that the sentence 
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is within the power of the court to adjudge and 
within the prescribed limitations on punish- 
ments. Approval of the sentence is necessary 
not only to vitalize the sentence but to give it 
substance as material upon which further offi- 
cial action may be predicated. 

The Judge Advocate General was of the 
opinion that “a reviewing authority must first 
determine the legality of the sentence adjudged 
and disapprove any part or amount of the sen- 
tence which is not within the jurisdiction of the 
court to adjudge, or which exceeds the legal 
limits prescribed by the President.” The illegal 
part of a sentence may not be made the basis 
of punishment. Accordingly, the reviewing 
authority could approve only so much of that 
portion of the sentence to confinement on bread 
and water as extended to a period of three days 
and would be required to disapprove any period 
in excess thereof. Thereafter, if he so desired, 
he could mitigate the three days solitary con- 
finement on bread and water to a less severe 
form of confinement. OpJAGN 1953/159. 5 
June 1958. 
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(Continued from page 2) 


applicable under the facts of this case, requires 
that an entry be made on page 13 of the of- 
fender’s service record and that the entry in- 
clude “‘(a) Circumstances of return, whether 
surrendered or delivered.” In holding that 
Prosecution Exhibit 2 was admissible as an 
official record of the facts therein recited, the 
Court of Military Appeals stated that: 


xk ke * 


the entry was made pursuant to a duty on the 
part of the official who made it; and, as a part of 
the official duty of that officer, he was required to 
ascertain from reliable informational sources the 
correctness of the matters he recorded. The require- 
ments of the official record exception were, there- 
fore, satisfied. 


Accordingly, the record was remanded to the 
Judge Advocate General for reference to the 
board of review for further consideration. 
United States v. Coates (No. 1637), . USCMA 
__. (12 Jun 1953). 


Note.—A digest of the board of review decision 
in United States v. Waldron, 2-52-G-902 (11 
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Dec 1952), appeared in the February 1953 JAG 
Journal. In that case the board held that para- 
graph 15061, Marine Corps Manual, did not impose 
the duty to report more than delivery to the Marine 
Corps activity and that the entries pertaining to 
apprehension were therefore inadmissible. In order 
to determine the admissibility of such entries, the 
facts in each case must be examined in order to 
determine whether or not the pertinent regulations 
require the making of the entries in question. 
Further information on this problem will be forth- 

- coming when the second issue in United States v. 
Bennett is decided. A discussion of the issues in 
that case will be contained in the October issue of 
the JAG Journal. 


SEPARATE OFFENSES—failure to report to new duty 
station and unauthorized absence are separate 
offenses and punishment can be assessed for each 
offense. 


® Upon his plea of guilty, an accused was con- 
victed of failure to obey a lawful order to report 
to a new duty station and unauthorized absence 
from his new duty station. After approval by 
a board of review, which reduced the sentence 
because a previous conviction had been improp- 
erly considered by the court-martial, the Judge 
Advocate General certified the case to the Court 
of Military Appeals in order to determine 
whether the accused could legally be convicted 
of the two offenses which arose out of the same 
transaction and whether the sentence was legal. 

In regard to the legality of the findings, the 
Court referred to paragraph 74b(4) of the 
Manual which provides that an “accused may 
be found guilty of two or more offenses arising 
out of the same act or transaction, without re- 
gard to whether the offenses are separate.” 
The Court stated that this question might be 
answered by simply referring to paragraph 74b 
(4) but that in the military judicial system a sen- 
tence is not imposed on each specification. The 
Court then turned to paragraph 76a(8) of the 
Manual which announces the rule regarding the 
maximum authorized sentence for two or more 
offenses arising out of the same act or trans- 
action. That paragraph provides that the maxi- 
mum authorized punishment may be imposed 
for each of two or more separate offenses aris- 
ing out of the same act or transaction and that 
the offenses are separate “if each requires proof 
of an element not required to prove the other.” 
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The Court held that there could be no question 
but that the offenses in this case were separate 
since each of them “required the proof of a fact 
which the other did not.” 

In considering the legality of the sentence, 
the Court found that the rule contained in para- 
graph 760(8) of fhe Manual that the maximum 
punishment may be imposed for each of two or 
more separate offenses arising out of the same 
act or transaction is the same as the rule applied 
in the Federal courts. Accordingly, the Court 
held that sentence can be imposed for each sepa- 
rate and distinct offense regardless of the fact 
that they may arise out of the same transaction. 

As the sentence in the case exceeded the maxi- 
mum punishment authorized by paragraph 127c 
for unauthorized absence, it was necessary for 
the Court to determine the effect of Footnote 5. 
Footnote 5 states that the maximum punishment 
authorized for a failure to obey a lawful order 
under Article 92 “‘does not apply in those cases 
wherein the accused is found guilty of an offense 
which, although involving a failure to obey a 
lawful order, is specifically listed elsewhere in 
this table.” The Court referred to their pre- 
vious decision in United States v. Buckmiller 
(No. 492), _. USCMA __, 4 CMR 96 (31 Jul 
1952), and stated: 


The opinion of the Court in the Buckmiller case, 
supra, holds that the test to be used in determining 
whether Footnote 5 applies is to compare the grava- 
men of the offense set out in the specification with 
the charge it is laid under and other articles under 
which it might have been laid. Further, that the 
controlling element to be looked for in determining 
the punishment to be assessed is whether the failure 
to obey a direct personal order of a superior to per- 
form some duty rather than failure to perform 
some ordinarily considered routine. If there is 
found to be a failure which indicates disrespect for 
authority by the flaunting of a direct order of a 
superior, the Footnote is inapplicable and the 
greater punishment may be imposed. * * * Here 
there was a disobedience of a direct, personal and 
written order given by a superior officer which was 
not given for the purpose of increasing punishment. 
The second certified question is answered in the 
affirmative and we hold the sentence is legal. 


Judge Brosman wrote a concurring opinion 
in which he expressed some reasoning divergent 
from that of the majority. United States v. 


Larney (No. 775), USCMA _— (29 May 
1953). 
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“IN TIME OF WAR”—special court-martial without 
jurisdiction to try offenses committed in Far East 
Command if death penalty is authorized in time of 
war unless caused to be referred to trial by the offi- 
cer exercising general court-martial jurisdiction or 
authorized by Secretary of a Department. 


®@ The accused was convicted by special court- 
martial for sleeping on post in Korea in viola- 
tion of Article 113. After approval by the con- 
vening and supervisory authorities, a board of 
review found that the case was capital because 
the offense could be punished by death when 
committed in time of war and that the offense 
occurred in Korea during the present conflict. 
The board held that the special court-martial 
therefore had no jurisdiction over the offense. 

Article 113 provides that the offense of sleep- 
ing on post, if committed in time of war, may be 
punished by death. The Manual for Courts- 
Martial, promulgated by Executive Order 10214, 
dated February 8, 1951, limited the maximum 
punishments to be imposed for violations of 
Article 113 to less than death. By Executive 
Order 10247, dated May 29, 1951, the President 
suspended the previously established limitations 
as to certain offenses, among which was viola- 
tion of Article 113, when committed by persons 
within a specified area in the Far East, includ- 
ing Korea. Therefore, whether the accused’s 
violation of Article 113 was capital or non- 
capital depended solely on the nature of the 
operations being conducted in Korea. 

In determining this question, the Court of 
Military Appeals stated: 

We believe a finding that this is a time of war, 
within the meaning of the language of the Code, is 
compelled by the very nature of the present con- 
flict; the maner in which it is carried on; the move- 
ment to, and the presence of large numbers of 
American men and women on, the battlefields of 
Korea; the casualties involved; the sacrifices re- 
quired; the drafting of recruits to maintain the 
large number of persons in the military service; 
the national emergency legislation enacted and 
being enacted; the executive orders promulgated; 
and the tremendous sums being expended for the 
express purpose of keeping our Army, Navy and 
Air Force in the Korean theatre of operations. 
* * * Moreover, we believe that battle conditions, 
where many lives depend upon the proper perform- 
ance of hazardous duty by each and every individual, 
require that peacetime sentences with regard to 
military offenses be discarded and the more severe 
wartime sentences invoked. It would indeed be an 
insult to the efforts of those servicemen who are 
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daily risking their lives in defense of democratic 
principles to hold that peacetime conditions prevail. 
* * * Conceding that other courts in certain civilian 
cases have held that a formal declaration of war 
is a condition precedent to a state of war, the rea- 
sons which are influential there are not persuasive 
here. 

The Court held “the status of the present con- 
flict in Korea to be a state of war” and concluded 
that the offense for which the accused was tried 
and convicted was a capital offense. Paragraph 
15 of the Manual authorizes a special court- 
martial to exercise jurisdiction over a capital 
offense when referred to the court by an officer 
exercising general court-martial jurisdiction 
unless the mandatory punishment for the of- 
fense is beyond the punitive power of a special 
court-martial. The record revealed no action 
by the officer exercising general court-martial 
jurisdiction or the Secretary of the Navy which 
would vest jurisdiction in the special court- 
martial and, accordingly, the decision of the 
board of review was affirmed. United States v. 
Bancroft (No. 1139), _. USCMA __ (3 Jul 
1953). 

Note.—The decision in this case is equally appli- 
cable to other offenses committed by persons under 
the command of or within any area controlled by 
the Commander in Chief, Far East, for which the 
death penalty is authorized “in time of war” and 
for which the limitations prescribed in the Table 
of Maximum Punishments, paragraph 127c, Manual 
for Courts-Martial, have been suspended by Execu- 
tive Order 10247, dated May 29, 1951. These of- 
fenses are offenses in violation of Articles 82, 85, 90, 
113 and115. Note that Article 45 (6b) prohibits re- 
ception of a plea of guilty to offenses for which the 
death penalty is authorized. 


PREVIOUS CONVICTIONS—documentary evidence 
establishing previous convictions may contain evi- 
dence which rebuts prima facie showing of finality. 
® During its punitive session, a special court- 
martial considered certain previous convictions 
of the accused, in one of which the sentence 
included a bad-conduct discharge. The evi- 
dence of that conviction showed that the court- 
martial order promulgating its results was 
issued by the officer exercising general court- 
martial jurisdiction 36 days before the trial of 
the instant case. The board of review held that 
the prima facie showing of finality made by an 
order promulgating the result of trial or a serv- 
ice record entry of conviction was overcome 
by the evidence in the record. One of the factors 
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on which the board relied was the short interval 
between the former conviction and the present 
trial. 

The Court of Military Appeals reaffirmed the 
rule that an order promulgating the result of 
trial or a service record entry of conviction 
makes a prima facie showing of finality. The 
Court quoted from its opinion in United States 
v. Larney (No. 775), — USCMA — (29 May 
1953), where it stated: 

The showing may be overcome by other evidence 
in the record or it may be rebutted by the accused, 
but unless there is evidence in the record from 
which it can be determined that subsequent steps 
required by the particular findings and sentence 
have not been completed, the conviction may be 


used as a basis for increasing the severity of the 
sentence. 


The Court stated that an exhibit which shows 
the improbability of finality will, in and of itself, 
overcome the prima facie showing made by a 
service record entry or order promulgating the 
results of trial. It pointed out that finality 
could not attach to the action of a board of 
review in the case referred to as a previous 
conviction until the expiration of the 30 day 
period during which the accused may petition 
the Court of Military Appeals for review of his 
case. The Court stated that it was common 
knowledge to those familiar with military law 
that a board of review could not have received, 
reviewed and acted upon the case within the 
short period of 6 days. 

The Court held that the document used to 
make the prima facie showing furnished evi- 
dence sufficient to destroy its effect for that 
purpose and affirmed the decision of the board 
of review. United States v. Anderson (No. 
1569), _. USCMA __ (3 Jun 1953). 


PREVIOUS CONVICTIONS—prosecution must show 
action by officer exercising general court-martial 
jurisdiction in presenting evidence of previous con- 
viction by summary court-martial. 


© A board of review held that evidence of two 
previous convictions by summary courts- 
martial, which showed the action of the con- 
vening authority but not the action of the 
supervisory authority, were i~ admissible in that 
the evidence failed to show complete appellate 
action and establish the finality of the convic- 


‘tions. The Judge Advocate General then cer- 


tified the case to the Court of Military Appeals 
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requesting that they determine whether the 
evidence was sufficient to constitute a prima 
facie showing of the previous convictions. 

Paragraph 75b(2) of the Manual provides 
that evidence of a finding of guilty by a court- 
martial is not admissible as evidence of a pre- 
vious conviction unless the finding of guilty has 
become final after review of the case has been 
fully completed. The Court noted its previous 
decisions involving admissibility of previous 
convictions by special court-martial and its dis- 
cussions of the burden of proof when the gov- 
ernment had introduced some evidence of 
previous convictions.' However, those decisions 
were not dispositive of the question of burden 
of proof of previous conviction by summary 
court-martial because, under the authority con- 
tained in paragraph 90c of the Manual, depart- 
mental orders had been issued in section 0114b 
of the Naval Supplement requiring that the 
action taken by the supervisory authority be 
noted in the service record of the accused. 


In disposing of the issue the Court of Military 
Appeals stated: 


The regulations of the Manual and its Naval 
Supplement require that in recording a conviction 
by summary court-martial any action subsequent 
to the approval of the convening authority must 
be noted in the service record of the accused. We 
must presume regularity in the keeping and copy- 
ing of the records involved and that had action 
been taken by the supervisory authority it would 
have been duly recorded in the service record and 
truly reflected in the exhibits. If we do that, the 
exhibits affirmatively show that the officer exer- 
cising general court-martial jurisdiction has not 
acted. While there was no objection to their ad- 
mission, they cannot constitute evidence of finality 
because they deny the very thing they seek to 
establish. There might be a substitute for the 
order publishing the result of trial (Article 90e, 
Manual for Courts-Martial, United States, 1951) 
were it not for the fact that any claim to finality 
is effectively destroyed by the affirmative showing 
that appellate review was not completed. 


Accordingly, the Court answered the certified 
question in the negative and affirmed the deci- 
sion of the board of review. United States v. 
Engle (No 1971), — USCMA — (10 Jul 1953). 


* United States v. Tiedemann (No. 615), _. USCMA ___ 5 CMR 
23 (15 Aug 1952); United States v. Larney (No. 775), —— USCMA 
—_. (29 May _ 1953); United States v. Anderson (No. 1569), __ 
USCMA — (3 Jun 1953); United States v. Reed (No. 1321), — 
USCMA __ (12 Jun 1953). 
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CERTIFICATION OF NAVAL RESERVE OFFICER- 
LAWYERS ON INACTIVE DUTY 


In order to effectively utilize the professional 
capabilities of Naval Reserve officer-lawyers 
when they report for periods of active duty, 
the Judge Advocate General has established 
procedures by means of which they may be 
certified, prior to reporting for active duty, as 
general court-martial trial and defense counsels. 
These procedures have been promulgated in 
JAG INSTRUCTION 5810.9, dated July 7, 
1953, copies of which have been sent to the 
commanding officers of all Naval Reserve Law 
Companies. 

Naval Reserve officer-lawyers desiring fur- 
ther information should direct their inquiries 
to their naval district commandants (Attention: 
District Reserve Law Program Officer). 


TRANSFERS 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
Tne list includes transfers issued between the dates of 19 May 
1953 through 19 July 1953. 





LT Lazar H. Benrubi, USNR from MSTS 
WestPac to RecSta, Treasurels. 

LCDR Benjamin H. Berry, USN from NavBase, 
Key West to JAG. 

MAJ George P. Blackburn, Jr., USMC from 
JAG (PG Law) to 2nd MarDiv. 

CDR Paul F. Borden, USN from NavBase, 
Marels-Vallejo to ComF AIR Hawaii. 

LT Bobby D. Bryant, USNR from USS LIBRA 
(AKA-12) to ComServLant. 

LT Harold E. Byrd, USNR from NAAS & Nav- 
OrdTestSta, Chincoteague, Va. to Com 5. 
LCDR Anargyros E. Camarinos, USNR from 

ServFor 6th Fit to JAG. 
LTJG Bertram R. Carraway, USNR from Rec- 
Sta, Charleston, S. C. to ComNavMarianas. 
LT James F. Chapman, USNR from Com 12 
to JAG. 

LT Grant H. Cole, USNR from JAG to,Com- 
ServFor, 6th Flt. 

LCDR Joseph O. Collins, USN from Com 11 
to NAS, Barbers Point, T.H. 

LT Robert E. Conaway, USNR from USS 
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DIPHDA to NavSch (Naval Justice) Npt., 
R. I., TemDuIns. (FURASPERS). 

CDR Jack C. Davis, USN from CinCNELM to 
JAG. 

LCDR Hugh M. Durham, USN from PatRon 
45 to JAG. 

LT John D. Eaton, USN from JAG (PG Law) 
to USS TORO (SS-422) via NavSch (Naval 
Justice), Npt., R.I., TemDulns. 

LCDR Stanley W. Ferus, USNR from Flog- 
WingLant, Patuxent, Md. to Com 6. 

CDR Guin M. Fisher, USN from Com 15 to 

. CNATT, Memphis. 

LT Carl S. Fitzgerald, USNR from NavSta, 
GTMO to ComDesLant. 

LCDR Bruce Geisinger, USNR from BuAer to 
FlogWingLant, Patuxent, Md 

LTJG Joseph R Geraud, USN from NavSta, 
GTMO to Com 12 

LCDR Harold D. Golds, USNR from JAG to 
Inactive Duty. 

CDR Earle C. Gordon, Jr, USN from JAG to 
NavBase, Key West, Fla. 

LT William H. Gottshall, USNR from Com 14 
to Com 11. 

CDR Ralph A. Groom, USN from JAG to Mar- 
Corps Schools, Quantico. 

LT Maxwell D. Harris, USNR from Com 6 to 
RecSta, Charleston, S. C. 

LCDR Frederick C. Heiken, USNR from OpNav 
to Com 12 via NavSch (Naval Justice), Npt., 
R.I., TemDulIns. 

LTJG Cynthia G. Holcomb, USNR from JAG 
to Inactive Duty. 

CDR Benjamin P. Jacobs, USN from OpNav 
to ComServPac. ' 

LTJG Raymond O. Kellam, USN from ComNav- 
Marianas to Com 12. 

CDR William F. Lally, USNR from Com 3 to 
Inactive Duty. 

LT Fisher H. Leclere, USNR from Com 5 to 
NAF, Port Lyautey, F. M. 

CDR Craig McKee, USN from NATTC, Jack- 
sonville, Fla. to Com 12. 

CDR Fred J. Madrigan, USN from Com- 
FAIRAlameda to MSTS WestPac. 

CDR Burton R. Manser, USN from NAS, Bar- 
bers Point, T. H. to JAG. 

LCDR Robert R. Marsh, USNR from Com 12 
to NavSch (Naval Justice) Npt., R. I., Tem- 
DulIns. (FURASPERS). 
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CDR Guilbert W. Martin, USN from MSTS, 
London to JAG. 

CDR Walter B. J. Mitchell, USNR from Com 
3 to Inactive Duty. 

CDR Edwin G. Moorhead, USNR from JAG to 
Inactive Duty. : 

LT Everett J. Olinder, USN from USS 
GREENFISH (SS-351) to JAG. 

CDR George F. O’Malley, USN from JAG to 
SecNav. 

CDR James C. Page, USN from CNARESTRA, 
Glenview, Ill. to NavSta, Subic Bay, P. I. 

LT William J. Perry, USNR from NSD, 
Mechanicsburg, Pa. to NAS Kingsville, Tex. 
via NavSta (Naval Justice), Npt., R. I., 
TemDulns. 

CAPT Robert D. Powers, Jr., USN from JAG 
to Com 5. 

CDR Gerald V. Reynolds, USN from JAG to 
BuPers. 

LTJG John W. Robertson, USN from NAF, 
Port Lyautey, F.M. to ComServLant. 

LT Cecil R. Rosier, USNR from ComServLant 
to RecSta, Pearl Harbor, T. H. 

LTJG Howard R. Scharlin, USNR from USS 
Wisconsin to Com 6. 

CDR Herbert T. Schmidt, USN from MarCorps 
Schools, Quantico to Com 15. 

CDR John E. Scrivner, USN from SRNC to 
NavBase, Mare-Is-Vallejo Area. 


CDR Jerry R. Siefert, USN from ComNavPhil 
to JAG. 


CDR Leland P. Stallknecht, USN from JAG to 
CinCFE. 

CDR George F. Stearns, USN from SecNav to 
CinCNELM. 

CAPT Edward R. Taylor, USMCR from JAG 
to Inactive Duty. 

CDR Charles Timblin, USN from JAG to 
CinCNELM. 

LCDR Corise P. Varn, USNR (W) from OpNav 
to JAG. 

LT William L. Wilkin, USNR from Com 4 to 
HedSupActs, Naples. 

LT Carroll G. Wille, USNR from Com 9 to 
Com 4. 


MAJ Thomas B. Wood, USMC from JAG (PG 
Law) to lst MAW. 





RECENT BOOKS 


The following list is published for informational pur- 
poses only. It does not necessarily constitute an 
endorsement by the Judge Advocate General of the 
publications included. 


THE BASIC PRINCIPLES OF MILITARY 
LAW, by Charles S. Sullivan, Jr., CDR, 
USNR (McGregor & Werner, Inc., D. C., 
1953, available through the Naval Exchange 
at Naval Receiving Station, PRNC, 148 
pages, @ $3.15). A handbook written for 
the layman and the lawyer on the rights, 
duties, and limitations of military personnel 
in accordance with military law. 

A SYMPOSIUM ON MILITARY JUSTICE, 6 
Vanderbilt Law Review, No. 2, February, 
1953 (Vanderbilt Law Review, Vanderbilt 
University School of Law, Nashville, Tenn., 
1953, 279 pages, @ $2.00). A collection of 
articles by leading authorities in the field of 
military justice. It opens with comments by 
each member of the Court of Military Appeals 
and contains the following titles: The Back- 
ground of the Uniform Code of Military Jus- 
tice; UCMJ—Does It Work?; The Court of 
Military Appeals—Its History, Organization 
and Operation; The Boards of Review of the 
Armed Services; Military Due Process, What 
Is It?; Habeas Corpus and Court-Martial 
Prisoners; A Comparative Study of Military 
Justice Reforms in Britain and America; A 
Survey of the Literature of Military Laws—A 
Selective Bibliography. 

MILITARY JUSTICE UNDER THE UNI- 
FORM CODE, by James Snedeker, BrigGen 
USMC (Ret), (Little Brown & Co., Boston, 
Mass., 1952, 1100 pages, @ $15.00). A text 
on military justice. A supplement to the book 
to be published in fall, 1953, will contain the 
decisions of the Court of Military Appeals 
and the boards of review which have been 
decided since the Uniform Code of Military 
Justice was passed. It will be supplied with- 
out charge to all owners of the parent volume. 

1953 SUPPLEMENT HANDBOOK OF 
COURT-MARTIAL LAW, Rev. Ed., by Con- 


rad D. Philos (Callaghan & Co., Chicago, Ill., 
1953, @ $5.00). 


CLARK AND MARSHALL ON CRIMES, 5th 


Ed., by James J. Kearney (Callaghan & Co., 
Chicago, Ill., 1952, @ $7.50). A new edition 
of a standard text on criminal law. 


REID’S BRANSON INSTRUCTIONS TO 


JURIES, selected materials for military edi- 
tion, in one volume. (Bobbs-Merrill Co., Inc., 
Indianapolis, 1936 with 1950 pocket part, 
@ $12.50 to governmental activities). A. 
reprint of portions of the third edition of this 
work which is pertinent. to.criminal cases. 
The first division, Rules, contains the general 
principles of instructing the jury. The sec- 
ond division, Criminal Offenses, contains 
annotated instruction for specific crimes 
from state and federal courts. 


FEDERAL CRIMINAL TRIAL PRACTICE, 


selected materials from Cyclopedia of Federal 
Procedure, 3rd Ed., in one volume. (Callag- 
han & Co., Chicago, Ill., 1952, @ $7.50). 
Excerpts relating to criminal procedure from 
the 17 volumes of this set. Included in the 
selection are the chapters on search and 
seizure, trial jury and jurors, conduct and 
course of trial, conduct and argument of 
counsel, motion for mistrial, motion for 
acquittal, instructions to jury, retirement of 
jury and proceedings until verdict, review 
and procedure for review, and scope of re- 
view. Provision has been made in the back 
of the book for a pocket part when issued. 


THE INSTRUMENTAL DETECTION OF 


DECEPTION—THE LIE TEST, by Clar- 
ence D. Lee (Charles C. Thomas, Publisher, 
Springfield, Ill., 1953, 249 pages, @ $6.50). 
A discussion of the types of instrumental 
aids used in lie detection, the techniques used 
in applying the deception test, and the inter- 
pretation of the results of the test. 


THE PHYCHOPATHIC DELINQUENT AND 


CRIMINAL, by George N. Thompson 
(Charles C. Thomas, Publisher, Springfield, 
Ill., 1953, 161 pages, @ $4.50). A study in 
the field of biological and physiological 


psychiatry. p 
he . Mich. 
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